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ORDER

PER Ms. MADHUMITA ROY - JM:

The instant appeal filed at the instance of thsessee is directed
against the order dated 05.10.2023 passed by Natiéaceless Appeal
Centre (NFAC), Delhi arising out of the order dagti11.2018 passed by
the ITO, Ward-3(3)(4), Ahmedabad under Section 3{3(w.s. 147 of the
Income Tax Act, 1961, (hereinafter referred to the ‘Act’) for Assessment
Year 2011-12, whereby and wherunder the additiodariay the Ld. AO on

account of ‘on money’ has been confirmed.
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2. The short fact leading to the case is this that appellant filed his
return of income for A.Y. 2011-12 on 20.07.2011 ldeng total income of
Rs.10,38,500/-. On the basis of information otarsh under Section 132 of
the Act conducted on 25.02.2016 in the premises. d@®. Iscon Group and
documents seized thereon in respect of ‘on monegéived from various
customers including the assessee of the projeveajeed by J. P. Iscon Pvit.
Ltd. and its group concerns, the case of the assesss reopened under
Section 147 of the Act. As per Revenue, the seeacociducted on the third
party reveals information that the appellant pail money’ of Rs.22,71,000/-
for the purchase of Unit No. K-204, Iscon Platinu®roject, the date of
booking whereof was 14.02.2011 and the total imaest was Rs.71,46,000/-
including ‘on money’. The assessee did not disckodlg and truly income
and the complete details of income by filing retofnincome and therefore
the Ld. AO has reason to believe that income cladmigeto tax has escaped
assessment. Consequently, notice under Sectioofli#h@ Act was issued on
30.03.2018 upon obtaining approval from the PCIABmedabad. Further
that, the notice under Section 142(1) of the Acswssued on 10.08.2018
directing the appellant to submit certain detaited/ar information. In
response to the same, the appellant filed onlipb/ rend submitted the copy
of income tax return and computation of income. fuither notice under
Section 142(1) of the Act dated 25.10.2018 wasedsasking for explanation
for source of investment in property whereupon desessee by filing letter
dated 06.11.2018 explained the issue raised. TuelEsheet found and
seized from the search premises was, in fact, eldito have been the main
basis of alleging ‘on money’ payment by the asse$leugh as per the Ld.
AR the same was never served upon the assesserttovert the same. The

assessment proceeding was finalized by makingiaddif Rs.22,71,000/- as
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unexplained investment as ‘on money’, which washter confirmed by the
First Appellate Authority. Hence, the instant agldeefore us.

3. At the very outset of the proceeding, the Lduix®l appearing for the
assessee submitted before us that no notice uraidio® 143(2) of the Act

was issued by the Ld. AO during the said proceedinder Section 143(2)

r.w.s. 147 of the Act and therefore the valid jdiciion to pass orders under
Section 143(3) r.w.s. 147 of the Act was neveuaesl by the Ld. AO. This

particular ground on the maintainability of the eppwas also taken before
the Ld. CIT(A).

4. As it appears from the above that the judgmeassed in the case of
CIT vs. Madhya Bharat Energy Corpn. Ltd., reporte®37 ITR 389 passed
by the Hon’ble Delhi High Court has though beeriectlupon by the Ld.
CIT(A), the said judgment has been overruled by Haa’'ble Delhi High

Court in its subsequent decision pronounced inctse of PCIT vs. Shri Jai
Shiv Shankar Traders (P.) Ltd., reported in [2068] taxmann.com 220
(Delhi), where it was categorically held that faduof Assessing Officer
issuing notice under Section 143(2) of the Act atalf to order of re-

assessment which makes such order invalid.

5. While rebutting, the Ld. DR submitted that tlssessee has not filed its
return pursuant to the notice under Section 14thefAct dated 30.03.2018
and therefore, the Ld. AO did not find any requiesmto issue notice under
Section 143(2) of the Act. In fact, at that jurretuthe Ld. AR again drew our
attention to the Sparagraph of the order passed by the Ld. AO witatates

that notice under Section 142(1) of the Act wasiegslson 10.08.2018 and
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certain details/information were called for andvser upon the assessee
through ITBA as well as Speed Post. In responseredf, the assessee filed
reply and submitted copy of income tax return anchgutation of income
which implies that the assessee was relying upemdturn already filed under
Section 139(1) of the Act which was supposed totreated as return in
response to the notice issued under Section 14i8cafct. We find force in
such submission made by the Ld. AR. We also fivad though the return was
not filed within 30 days from the date of issuanfeotice under Section 148
of the Act, the assessee was served further notider Section 143(2) of the
Act by Revenue directing him to file the returri.wias specifically mentioned
therein that the assessee has not complied withnitined notice and requested
to comply immediately. Such notice has been armhéyethe assessee in its
paper book filed before us appearing at Page 28itheThe contents whereof
is as follows:

“Please refer to notice u/s. 148 of the I.T. Actiisd on 30/03/2018 in your case. You were

required to file return of income against this meti but you have not complied the same till

date. You are requested to comply immediately

In connection with the assessment for the A.Y.2@13ou are also required to furnish or
cause to be furnished the accounts and documeetifiggl here as under:

1. Please furnish complete details of nature alitess activity?
2. Please furnish Brief note on earning activity,
3. Details of bank accounts, either held solehjaintly, in the following format and
also provide copy of the bank statement for théoger
Sr. No. Name of theBank name | Branch Account No. | Account typée
Account address
holder
1 2 3 4 5 6
4, Copy of ITR/Statement of Income for A.Y. 2011-12
5. Audit Report/Copy of Trading Account, Profitldss account, balance sheet and

capital account.
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6. As per the information available with this officyou have made following
transactions:
a) During the year under consideration, it is netilc that you have made

advanced/paid cash for booking purchase of Unitd4;2scon Platinum

You are requested to explain the above mentionadsaction(s) with supporting
documents, evidences and corresponding bank stateme

Please note that failure to comply this notice ailiract penalty u/s 271(1)(b) of the I.T.
Act and completion of assessment proceeding eiepag 144 of the Income-tax Act, 1961
on the basis of material available on record wifstoffice.

This Notice may be treated as notice issued u/@(1)4.w.s. 129 of the Income-tax Act.
You are requested to comply to this notice onlimeugh e-filing portal.”

6. Immediately, thereafter the assessee filed éham which was already
filed by him under Section 139(1) of the Act aloniiwthe computation of
income of the assessee and the details of paymemie by the assessee to the
Iscon Group. The same is appearing at Page Na® 390 of the paper book
filed before us. Since, further notice has besnead to the assessee under
Section 142(1) of the Act by the Ld. AO requestisgbmission and
particularly when the assessee submitted the cbfheaeturn of income filed
under Section 139(1) of the Act in response to gaml subsequent notice
under Section 142(1) of the Act appearing at Page R8 & 29 of the Paper
Book, there is no scope of doubt that the assessesl upon the return
already filed under Section 139(1) of the Act amel $ame was requested to be
treated as return in response to the notice issnddr Section 148 of the Act.
Therefore, issuance of notice, under this particidlats and circumstances of
the case, under Section 143(2) of the Act was wargh necessary in terms of
the statutory provision but admittedly not been pbed with by the AO
which goes to the root of the matter. Non-issuaoteuch notice under
Section 143(2) of the Act makes entire proceeditigted and thus liable to
be quashed, which is also a settled principle of le€One of such decision
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passed by the Hon’ble Apex Court in the case of @& THotel Blue Moon in
Civil Appeal No. 1198 of 2010 was also relied ugonthe Ld. AR in the

written notes of submission filed before us.

7. Now, we proceed to deal with the order passethbylLd. CIT(A) in
rejecting this particular ground of appeal of nesdiance of notice under
Section 143(2) of the Act relying upon the judgmeassed in the case of CIT
vs. Madhya Bharat Energy Corpn. Ltd. (supra). k@& ¢tount, the Ld. AR has
drawn our attention to paragraph 5.3.1 of Page fl&do CIT(A)'s order,

which reads as follows:

“5.3.1 As per IT Act, it does not specifically pide that assessment made u/s 147 should
be after issue of notice u/s 143(2) - AO has thacbjarisdiction to assess the income u/s
147 & 148. In this regard, reliance is placed ore fhdgement of Hon'ble Delhi High Court
in the case of CIT VS Madhya Bharat Energy Corpd. In 337 ITR 389, in which It is
held that:

“12. It is noted that the impugned assessment ig$ponse to notice under Section 148 of
the Act and the Act does not specifically providat the assessment made under Section
147 of the Act will be after issue of the noticelemSection 143(2) of the Act. In fact, AO
has the basic jurisdiction to assess the incomeiims of Section 147 and Section 148 of
the Act where he has reason to believe that theniechas escaped assessment. On the
submissions of non issuance of notice under Set#8(2) of the Act, we are of the view
that the findings of the Tribunal in this regardeanot as per the scheme of the provisions of
Section 147 and 148 of the Act.

5.3.2 Though no specific notice was required u¥24of the IT Act, as noted above, the
questionnaire dated 08.11.2018 provided the apptlpecific opportunity to explain the

details of transactions showing in J.P.Group by k#sg documentary evidence and
details.”

8. In this regard, we have considered the judgmeedsed by the
subsequent judgment of the Hon’ble Delhi High Conrtase PCIT vs. Shri
Jai Shiv Shankar Traders (P.) Ltd. (supra) whesettywhereunder the former
judgment passed in the case of CIT vs. Madhya Bitamargy Corpn. Ltd.

(supra) was overruled with the following observasio
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........ 8. When this appeal was first listed beforis fiourt on 29 th July, 2015 reliance

was placed by Ms Suruchi Aggarwal, learned Seniandng counsel for the Revenue on
the decision of this Court in'Commissioner of meoTax v. Madhya Bharat Energy

Corporation Ltd. (2011) 337 ITR 389 ) Del which parted to hold that non-issue of notice
under Section 143(2) of the Act on an Assessee fricompletion of the reassessment
would not be fatal to the reassessment. She alsght@o distinguish the decision in ACIT

v. Hotel Blue Moon (supra) on the ground that ittaimed to a block assessment.

9. Dr Rakesh Gupta, learned counsel appearing lier Assessee, at the outset drew the
attention of this Court to an order passed by f@urt on 17th August, 2011 in Review
Petition N0.441/2011 in ITA No.950/2008 (CIT v. Mga Bharat Energy Corporation)
whereby this Court reviewed its main judgment ertiatter rendered on 11th July 2011 on
the ground that the said appeal had not been addhitin the question concerning the
mandatory compliance with the requirement of isseaof notice under Section 143(2) of
the Act. In its review order, this Court noted tlaétthe time of admission of the appeal on
17 th February, 2011 after noticing that in the dsaiase that no notice under Section
143(2) had ever been issued, the Court held thatquestion of law arose on that
aspect. The upshot of the above discussion is ttieatdecision of this Court in CIT v.
Madhya Bharat Energy Corporation (supra) is notaofy assistance to the Revenue as far
as the issue in the present case is concerned.

10. Ms Aggarwal nevertheless urged that notwittditegn the above position, the decision
of this Court in CIT v. Vision Inc. (2012) 73 DTB12Del) would apply. The said judgment
held that since on the facts of that case the Asgebad been properly served with the
notice under Section 143(2) of the Act within ttegugory time limit prescribed under the
proviso thereto, the ITAT should not have set afidere-assessment in toto. Ms Aggarwal
placed reliance on Section 292BB of the Act anckdriipat the Assessee having not raised
any objection about non service of the notice urksstion 143(2) of the Act either at any
time before the AO or prior to, or during the reassment proceedings, the Assessee was
precluded from raising such an objection in thessduent stages of the proceedings.

11. Dr Rakesh Gupta for the Assessee on the o#ivet placed reliance on a large number
of decisions of the High Courts apart from the dieei of the Supreme Court in ACIT v.
Hotel Blue Moon (supra). He submitted that theufal to issue a notice under Section
143(2) of the Act subsequent to the Assessee havimgned the AO that the return
originally filed should be treated as the returledi pursuant to the notice under Section
148 of the Act, was fatal to the order of re-asses¥.

12. The narration of facts as noted above by therOmakes it clear that no notice under
Section 143(2) of the Act was issued to the Assedtey 16th December 2010, the date on
which the Assessee informed the AO that the retrignally filed should be treated as the
return filed pursuant to the notice under Sectid8 bf the Act.

19. The resultant position is that as far as thegent case is concerned the failure by the
AO to issue a notice to the Assessee under Sebdidf?) of the Act subsequent to 16th
December 2010 when the Assessee made a staterfienat the AO to the effect that the
original return filed should be treated as a retyrarsuant to a notice under Section 148 of
the Act, is fatal to the order of re-assessment.

20. Consequently, there is no legal infirmity ire ttmpugned order of the ITAT. No
substantial question of law arises. The appealdmissed....... ”
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9. As it appears that the ratio of the judgmennptmced by the Hon’ble
Delhi High Court in the case of CIT vs. Madhya BitagEnergy Corpn. Ltd.
(supra) has been overruled with the observationtti@ganon-issuance of notice
under Section 143(2) of the Act is fatal to theassessment and accordingly
re-assessment order was quashed, thus, as we lheagyadiscussed the facts
of the case hereinbefore that though the assesdmmiteed the copy of the
return under Section 139(1) of the Act in respots¢he subsequent notice
under Section 142(1) of the Act, no notice undectiSe 143(2) of the Act
since issued by the Ld. AO as per law, the entioegeding is found to be bad
in law, void ab initio and thus liable to be quasheWe are also enlightened
with the observation made by the Hon’ble Delhi Hi@burt in the case of
PCIT vs. Shri Jai Shiv Shankar Traders (P.) Ltdpkga) as stated above the
ratio whereof was also not been able to be contredeby the Ld. DR by
citing any other judgment against the same. Regplgcrelying upon the
same, we quash the entire proceeding initiated rug8detion 148 of the Act.

Thus, the assessee’s appeal is allowed.

10. Inthe result, appeal preferred by the assessdewed.

| This Order pronounced on 31/01/2024

Sd/- Sd/-
(WASEEM AHMED) (MADHUMITA ROY)
ACCOUNTANT MEMBER JUDICIAL MEMBER
Ahmedabad; Dated 31/01/2024
S. K. SINHA T'rue Copy
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g2 / The Respondent.

T 3R 3T / Concerned CIT
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6. e BiSeT / Guard file.

HTRATTAR/ BY ORDER,

3Y/HETI® YSiIPI (Dy./Asstt. Registrar)
IIFT AT FfAFHIN, gHAGEE / ITAT, Ahmedabad



